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Glossary
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Foreword

In undertaking the role of the independent reviewer | must confess to not fully
appreciating the complexity and scope of the exercise at the outset, despite my best
efforts at due diligence. This was very soon rectified by the advice and assistance of a
wide range of persons, including internal and external stakeholders, members of the
industry, those who attended the public hearings and provided feedback both through
submissions and those responding to the two surveys that were conducted as part of
the review. | express my appreciation to all those who have provided input to the
review.

The staff of DPE and BPB, have all been generous with their time and advice and | wish
to place on record my appreciation for their assistance. Particular acknowledgement is
given to the following who have generously given of their time in discussing the
complex range of issues, participation in the consultation process and assisting with the
compilation of data, amongst other matters.

e Building Policy Unit, DPE: Stephen Durnford, Alan Host, Michael Marks,
Helen Ting

e e-Business Branch, DPE: Andreas Reiz, Veronica Kearney

e Building Professionals Board: Gabrielle Wallace, Tanya Briggs, Alanna Clifton,
Donna Quinn, Jose Sevilla, Mary Attuquayefio, Jonathan Lynch, Sean Fagan,
Anthony Grey

¢ Community and Stakeholder Engagement Branch of DPE: Rochelle Trimnell-
Ritchard, Alexis Starkey, Lachlan McKenzie

e Codes and Development Guides team, DPE: Lynne Sheridan

e Office of Fair Trading: John Tansey

Suffice to say any errors or omissions are solely my responsibility and do not reflect the
efforts of those who have helped.
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How to have your say

You are encouraged to read this draft report carefully and then provide a submission
via:

e Email:
e Post: BP Act review, GPO Box 39, Sydney NSW 2001

The closing date for submissions is 21 September 2015.

Once the submissions have been considered, a final report will be prepared and
submitted to the Secretaries of the Department of Planning and Environment, and the
Department of Finance, Services and Innovation.

The final report will also include the outcomes of an independent cost-benefit analysis
currently being undertaken on the proposals in this draft report. The final report is
scheduled for completion by 31 October 2015.
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Executive summary

Purpose of review

The purpose of the review is to assess the effectiveness of the Building Professionals
Act (BP Act) and the broader issue of the effectiveness of the building regulation and
certification system that applies in NSW and to make recommendations to improve the
operation of the Act and of the overall system.

What is building regulation and certification?

In Australia, as in most advanced economies, there is a system that sets requirements
for the safety, health, amenity and sustainability of buildings. In Australia this involves
three key elements:

e national building standards that are developed with the involvement of all
Australian governments through the Australian Building Codes Board and the
Building Ministers’ forum

e processes for checking that building plans and construction are undertaken in
accordance with the building standards and building controls (called building
certification in NSW) controls

¢ licensing both builders and other trades, as well as accrediting those undertaking
the certification process to ensure that those undertaking the work have
adequate qualifications and expertise.

Scope of the review

The terms of reference for the review have been deliberately drawn broadly to require
the review to assess the full building regulation and certification system and not just the
BP Act and the role of the Building Professionals Board. The reason for this broad
scope is that it is not possible to review the role and performance of certifiers and
certification, including the role of the BPB, without taking into account the broad
context within which certifiers and the certification system operates. This includes the
provisions of the Environmental Planning and Assessment Act both in respect to
planning and building controls, the role of local government with development
approvals, compliance and record keeping processes and the role of Fair Trading and
the Home Building Act in the licensing and oversight of builders and other building
trades.

Why regulate the building industry?

There is broad regulation that applies across industries relating to such matters as
consumer protection, product safety and work health and safety matters. The issue is
why is there regulation specific to the building industry and is this justified?

The Productivity Commission has identified a number of characteristics of the building
industry which justify efficiently designed regulation, these being:

e complex, highly technical, major investments for residential dwelling consumers
who do not have the information or experience to be expert consumers

e external effects (or externalities) that can negatively impact on the broad
community, such as unsafe and poor quality buildings, including inadequate fire
safety systems and defective or dangerous materials

e environmental and social concerns including energy and water efficiency.

1
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The first factor justifies consumer protection measures while the other two factors
justify regulatory intervention more broadly directed at the safety and quality of the
building product.

The NSW building industry is a substantial part of the NSW economy, contributing
about $25 billion per annum to the State economy and employing about 250,000
employees or nearly 10% of the labour force.

How has the review been undertaken?

There have been a significant number of reviews of aspects of the NSW building and
construction industry and building regulation over the last decade or so as well as
reviews by the Productivity Commission and reviews in various other States. These
were all assessed for relevance to this review.

A survey was undertaken of the building regulation and certification system in each
Australian state and territory as well as New Zealand. This was supplemented with a
review of the approach followed in various European countries. The purpose was to
identify areas of different practice to see if these were worth considering in NSW.

In addition, meetings were held with an extensive number of internal and external
stakeholders to identify and assess areas of concern and suggestions for improvement.

Following these meetings a discussion paper was prepared setting out the purpose of
the review, relevant background information and the identification of possible problem
areas and reforms that could be used to address these problems. Linked to the
discussion paper were two questionnaires: one for the general community and one for
certifiers, private and council employed.

The discussion paper was advertised and released in May 2015, following which public
hearings and meetings with councils were held in nine locations across the state. In
response to the consultations 78 submissions were received and 490 general
qguestionnaires and 306 certifier questionnaires were submitted.

Drawing upon this extensive input, the draft report has been prepared and will be
placed on public exhibition for 28 days, with further submissions invited. A final report
will be presented in October 2015.

How similar or different is the approach in NSW to other jurisdictions?

All States and Territories have a broadly similar approach; adhering to national building
standards, licensing building practitioners and using certifiers to assess adherence to
the building standards. All States and Territories use private certifiers, with only private
certifiers involved in the two territories.

NSW differs in its approach in a number of areas:

e NSW has a relatively fragmented administrative structure, with building
regulation undertaken in three separate areas of the Department of Planning and
Environment (DPE), within Fair Trading NSW and by the Building Professionals
Board (BPB). In addition, Fair Trading undertakes the licensing of building trades
while BPB accredits certifiers

e NSW is the only jurisdiction not to have a separate Building Act, with building
regulation included in various parts of the Environmental Planning and
Assessment Act (EP&A Act) and the Home Building Act

12
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e NSW only licences builders for residential building work, not commercial building
work, in contrast to all other jurisdictions which licence all builders

e NSW accredits a narrower range of skills to act as certifiers, with the most
noticeable absence being building and critical systems design and the installation
and commissioning of critical building elements for complex buildings

e the resourcing of the building regulation and certification process is significantly
lower than either of the major States, Victoria and Queensland, and there is less
reliance in NSW on industry funding of the function

e in NSW building approvals are not provided, unlike other jurisdictions, but rather
the building is certified as to whether it will conform to the building standard.
The practical difference is that certification as practised in NSW can only certify
or not certify and not, except under very restrictive circumstances, impose
conditions unlike a building approval issued in other jurisdictions

e in NSW certifiers certify both development consent conditions and building
standards, whereas in a number of other jurisdictions certifiers only assess
against building standards.

While the differences are interesting, they are not necessarily a problem.
What are the major identified problems with the current system?

A number of significant problems have been identified with the current building
regulation and certification system which reduce the effectiveness of regulation and
hence the quality of the building product. These problems have been identified in a
number of earlier reviews.

While comprehensive information is not regularly collected on building defects, the
available data does indicate that the incidence of building defects is significant and the
incidence appears higher in NSW than in the balance of Australia. Recent incidents in
NSW provide some indications that all is not well: the Bankstown apartment block fire
with resulting death and injury; the Lane Cove balcony collapse and resulting injuries;
and the Macquarie Park failure of a high level balustrade and resulting death. Beyond
the human tragedies, building faults inflict a significant economic cost on the
community.

The key underlying problems identified in this review are as follows:

e complex, hard to understand or navigate, prescriptive and inflexible legislation,
regulation and codes, including the complying development codes. This makes it
difficult for the industry, including certifiers, to understand and apply the
regulations and produces a disconnect with best practice, given the difficulty of
changing the regulatory approach:

— one illustration of this problem is in the area of complying development where
the successive governments have sought to increase the proportion of
developments treated as complying developments. The industry is indicating
that the current complying development policy framework is too complex
and difficult to interpret and hence does not provide a robust and reliable
framework at present suitable to expand the coverage of complying
developments.

e fragmented and under-resourced administration of building regulation creating
confusion and dissatisfaction in the industry and for consumers. It also negatively

13
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impacts on the efficiency and effectiveness of regulation, and results in poor

development outcomes. This includes a lack of adequate funding for councils to

effectively undertake a building compliance role

a largely paper-based building approval and certification information system

which is inefficient, inaccessible and does not provide the data needed to

monitor and assess the performance of the system and inform the development
of sound policy

a lack of clarity about the roles, responsibilities, functions and accountability of

certifiers, which is clearly a major deficiency given the importance of the role of

certifiers for the functioning of the regulatory system

a less than ideal working relation between private certifiers and councils, at least

in the metropolitan areas of the State, with a particular problem being confusion

about respective roles in compliance and enforcement

a building certification process for individual developments that has well

documented deficiencies and requires a redesign along the lines set out in

Chapter 8 of A new planning system for NSW white paper (Planning White

Paper). These deficiencies contribute to poor development outcomes, consumer

dissatisfaction and increased rectification costs:

— one area that needs to be highlighted is the system for assessing fire safety
systems for commercial buildings and apartment blocks. There is no
certification process in place to properly assess fire safety systems and, while
Fire and Rescue NSW has legislated responsibility to undertake a review role,
it has neither the resources nor the technical capability to undertake this role,
which in any case should not be its responsibility. There is clear evidence of
non-compliant and hence unsafe fire safety systems in new and existing
buildings.

due to the under-resourcing of the system, complaints about certifiers can

involve long delays to finalise, often of the order of six months to over one year.

In addition there is inadequate training, education and support for certifiers

the career of a certifier is not attractive under current conditions which are well

documented from the certifier survey. There is the risk that the retiring certifiers

over the next few years will not be replaced due to the lure of competitive
professions, unclear role definition, lack of support and perceived liability. This
will place increased pressures on the cost of development as well as remaining
certification providers, including councils. A comprehensive strategy is needed to
attract and retain certifiers with the right skills and values.

How to make the system work effectively?

A number of themes have emerged from the review, which need to be taken into
account in the design of any reforms.

First, a clear distinction needs to be made between the requirements of consumer
protection, planning and building regulation. These have been conflated in the current
system.

Building regulation is broader than and complementary to consumer protection in that
it seeks to analyse and improve the functioning of the building industry and the
resultant building product.

14
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Planning and building regulation need to work in an integrated way in terms of process,
with planning setting the strategic framework within which building operates. There is
no suggestion to move away from an integrated planning and building regulation
process. However, an apparent paradox is that integrating planning and building
regulation in the one agency and in the one Act diminishes the effectiveness of and the
focus on building regulation and hence reduces the effectiveness of the integrated
planning and building regulation process.

Second, the key need is to ensure proper accountability and responsibility throughout
the building industry, enhancing the accountability of certifiers to act as regulatory
agents in the public interest but not to consider certifiers as the sole mechanism for
accountability. Builders and all building practitioners need to be fully responsible for
their work.

Third, it is vital to develop certification as a profession, with its own code, values and
culture. Unlike builders and other building practitioners, certifiers have a regulatory role
and need to act in the public interest. This can be assisted by creating the ethos and
culture of a profession.

Fourth, the system of building regulation needs to be fully transparent and accessible,
generating data that enables its performance to be assessed and the system revised
and improved based on clear evidence. It is particularly important that there are clear
objectives and measurable outcomes for assessing the performance of the system.

Fifth, there needs to be a broadening of the range of activities that are subject to
accredited certification. In the area of building certification too much reliance and
responsibility is placed solely on the building certifier. There is a case for allowing
building certifiers to draw on specialist accredited certifiers in the area of town
planning and, in the case of complex buildings, on certification of building design and
the design, installation and commissioning of critical building elements and systems.

In regard to the terms of reference for the report, it is concluded that:

e it would be highly desirable to include a statement of objectives in the Act, but
these would need to vary from those used for the review to reflect the broader
role proposed for the BPB

e accordingly, as detailed in the report, the current provisions of the Act will need
to be varied both to reflect a broader role and to address various concerns
identified with the current provisions.

The remainder of the Executive Summary summarises the recommendations of the
report and the targeted outcomes that are sought to be achieved.

The proposed reforms which are detailed in Chapter 17 can be summarised as follows:

1. Establish a clear principles-based legislative framework and a more flexible and
responsive regulatory approach:

e create a Building Act that is a principles-based framework, written in plain
English, covering the subject matter of the building control provisions of the
EP&A Act and the Home Building Act, with the detail of the regulatory approach
covered in regulation and codes. If a separate building Act is not favoured, the
existing building control provisions in the EP&A Act should be consolidated into
one part of the Act and re-written on a principles basis.

15



INDEPENDENT REVIEW OF THE BUILDING PROFESSIONALS ACT 2005

e rewrite in a form suitable for use by the building industry the Complying
Development SEPPs, in full consultation with the Office of Building Regulation
and the industry

e provide the flexibility for improvements in the regulatory approach in a timely
manner as information is generated on the functioning of the system.

Consolidate and the building regulation function:

e establish an Office of Building Regulation, consolidating in one area the currently
three separate areas of DPE dealing with building regulation, the Home Building
Services’ building regulation functions and the building certification policy
function currently undertaken by BPB. There is no need for a statutory authority
to have this role

e combine the licensing of building practitioners with the accreditation of certifiers
under the responsibility of a statutory authority, supported by the Office of
Building Regulation so that one area can handle the function, including
addressing complaints

e the Office of Building Regulation and the BPB report to a Minister for Building
Regulation

e Reconstitute the Building Regulation Advisory Committee as the industry body
advising the Minister for Building Regulation.

Development and implementation of an information systems strategy directed at
generating data on the performance and outcomes achieved, involving
standardisation and digitalisation of all building regulation instruments, greater
access to and transparency of information and more efficient processing of building
approvals

Enhance the accountability of certifiers to act in the public interest

Establish a partnership model between the State and local government, with full
consultation and involvement with industry, to oversight an effective working
relationship on building regulation, with two key priorities:

e develop, implement and monitor a protocol governing the relation between
private certifiers and councils, including roles and responsibilities with respect to
compliance and enforcement. It would be advisable, in the light of the work
already undertaken by BPB and local government representatives in developing
a Framework in this area, to progress this in conjunction with the Practice Guide
and ahead of the formal partnership agreement.

e develop and implement an Information Strategy for building regulation.

Establish a best-practice building regulation and certification process, drawing on
the proposals set out in Chapter 14, with prioritisation of reform of the fire safety
regulation system and certification of waterproofing, with the approach based on
the following principles:

e holistic approach, addressing each stage of the building process, covering design
and approval; construction; completion and maintenance

e risk based, placing most focus and responsibility on the areas of higher risk

e accountable, placing proper accountability on those responsible for building
work
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e transparency, ensuring that there is full information against which to assess the
performance of the certification system.

7. Progress the professionalisation of certifiers through an improved education and
training program, enhanced support for the “in the field” work by certifiers and
improved access to traineeships and an enhanced career path.

8. Refocus of the complaints handling process for certifiers on identifying and dealing
with the underlying consumer and community concerns in a timely manner and
applying a broader range of possible sanctions on non-performing certifiers,
including penalty infringement notices and demerit points.

9. Enhance the coverage and sustainability of professional indemnity insurance for
certifiers by introducing an industry scheme with approved insurers, run-off cover
and an active risk management scheme.

10. Adequately resourcing the Office of Building Regulation, the BPB and local
government with respect to building compliance in order for those organisations to
be able to undertake their designated roles effectively, with an appropriate mixture
of funding from general revenue, fines and industry funding.

Targeted outcomes

The reforms set out above are directed at achieving a range of important community
and economic benefits which are further elaborated in Section 17.2, including:

e evidence based approach

An integral part of the proposed reforms is to create and maintain a data base that
provides the evidence against which to assess the performance of building regulation
and guides adjustments of the approach to ensure that a best practice approach is
attained and maintained. The data base will track activity in the building sector and how
building applications are being processed and how projects are progressing but it does
more than that. The key target outcomes to be achieved as set out below will be
measured and tracked over time.

¢ improved quality, safety and amenity of buildings

The improved certification process and the increased accountability of certifiers for
acting in the public interest will improve the quality of the building product, to the
benefit of the community and the economy in general.

Key initiatives to drive this improvement include the requirement for building plans for
Class 2 to 9 buildings to be prepared and certified by accredited persons; the
requirement for the design, installation, commissioning and maintenance of critical
building systems and elements to be undertaken and certified by suitably accredited
persons; a completely revised approach to the design, installation, commissioning,
certification and maintenance of fire safety systems in complex buildings, giving greater
confidence in the integrity and effectiveness of fire safety systems; greater
accountability, support and consistency in the undertaking of the certification process
for all buildings; and Peer Review Panels to review higher risk building systems and
elements.

In the area of strata and community title buildings, where there is evidence of a higher
than acceptable level of building defects, the reforms will seek to improve the
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certification process during construction rather than waiting to the stage of consumer
complaints and defect rectification. There will be a more active involvement by the BPB
in the appointment of certifiers for strata and community title buildings and a more
active audit program of the certification and building process.

e providing a robust foundation for the expansion of complying developments

The Government has a commitment to expand the range and level of developments
that can be handled as complying developments. The objective is to reduce the costs
and delays in proceeding with developments, while ensuring conformity with planning
and building requirements. However, the effectiveness of this initiative is vitally
dependent on the effectiveness and integrity of the certification process leading to the
issue of the CDC. The evidence is that the system is not as effective and thorough as
needed to have confidence in the outcomes generated through the Complying
Development process.

A precondition to expanding the Complying Development program and having
confidence in the quality of the developments that are undertaken through this process
is to rewrite the Complying Development SEPPS so that there is full clarity by builders,
owners and certifiers about what is required. In addition the certification process needs
to be strengthened and focussed on the public interest. The reforms proposed in this
report will achieve these aims and hence facilitate the Government’s objective of
increasing the range and proportion of developments handled as Complying
Developments.

¢ achieving both greater confidence in and greater take up of alternative
building solutions

The National Construction Code, which sets out building standards, is performance
based. This means that you can conform to the standards, which is “deemed to satisfy”
the performance standards or else you have the ability to develop and implement
alternative solutions to the standard which need to demonstrate that they meet the
performance requirements. The alternative solution both encourages innovation in
building design and approach and potentially improves productivity and lowers costs.

However, there is a higher risk attached to alternative solutions and a higher technical
requirement to evaluate them. Under the current approach there is not full confidence
that alternative solutions are being properly evaluated and installed and there is a lack
of information on what alternative solutions are in place and their maintenance
requirements. The proposed reforms to address these deficiencies include creating a
Peer Review Panel approach to assess complex and higher risk alternative solutions;
expanding the range of certifiers with the appropriate expertise to support building
certifiers in assessing certification of critical building elements and systems; including in
the building manual, which is required to be established for all complex buildings,
information on alternative solutions and their maintenance requirements; and greater
dissemination of information on alternative solutions that have been reviewed and
found to be effective.
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The reforms will provide a more robust review process for alternative solutions, giving
greater confidence in the effectiveness of those solutions; provide readily accessible
documentation on the alternative solutions in buildings; and disseminate information
more widely on alternative solutions, thereby encouraging their take up.

e a more informed community

At present there is a lack of understanding and a level of frustration in the community
about developments and the role of builders versus certifiers. In addition, where private
certifiers are involved in developments, councils, at least in metropolitan areas, tend to
avoid getting involved in compliance and enforcement activities. Members of the
community are not aware of who is the responsible party for a development, how to
seek additional information and to whom to complain, be it to the builder, the certifier,
the BPB, Fair Trading or the council.

The reforms include a protocol to be agreed between councils and certifiers as to the
responsibility for first actions where there are non-compliant matters regarding
developments. In addition, it is proposed that there will be an online community notice
board that provides information on all developments in the community, the details of
the developments, the builder and certifier and contact details; and the contact persons
for more information or for lodging complaints. Allied to these reforms will be a
simplified and accelerated complaints handing process.

Conclusion

There is broad industry support for the reforms set out in this report and a certain level
of fatigue and frustration at the number of reviews undertaken and the lack of progress
in addressing the well - documented problems.

The conseqguences of inaction will not necessarily be apparent for some time but there
is a significant level of risk in the system that will, at some time, manifest itself in a
major negative event. In such circumstances the worst of all worlds is to have a
regulatory system that is ineffective and has been acknowledged as such.

Part A. Introduction and approach

Part A describes the purpose and background to this review and, more specifically, the
objectives of the Building Professionals Act 2005.

It also summarises the methodology of the review which included documentation
review, face-to-face and written feedback and evaluation of the information gathered
to date, noting that a further phase of consultation will be taking place through release
of the draft report.
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1 Purpose of the review and feedback on draft report

A review of the Building Professionals (BP) Act 2005 must be completed before the
beginning of December 2015 to comply with Section 97 of the BP Act.

The BP Act establishes the Building Professionals Board (BPB) to accredit and
investigate private and council certifiers. These certifiers issue various types of
certificates and conduct inspections to confirm that they are satisfied that development
meets legislative requirements.

A requirement of the legislation is that the responsible Minister is to review the BP Act,
with a report on the outcome of the review to be tabled in each house of parliament.

Supplementing the standard requirement for an Act review, the then Assistant Minister
for Planning, now the Minister for Planning, the Hon. Rob Stokes MP, established a
broad terms of reference for the review to consider the Act within its broader context
of building regulation. The terms of reference states that that the review
recommendations should cover the validity or not of the current policy objectives of
the BP Act and its provisions and, where relevant, building regulation generally.

Since certification is only part of the system governing the construction industry and
because the overall approach to regulating that industry impacts on the effectiveness
of the certification process, the review takes into account the broader context of
planning and building regulation. Accordingly, in response to the broad terms of
reference, the review has considered the following matters that go beyond the specific
confines of the BP Act:

e the legislative and policy framework within which certifiers operate including
such legislation as the Environmental, Planning and Assessment(EP&A) Act, the
Swimming Pool Act, the Home Building Act, the various associated regulations,
relevant State Environmental Planning Policies and the National Construction
Code

e the process that needs to be followed by certifiers in undertaking their role and
responsibilities and the degree to which there is a lack of clarity with the
requirements or questions about the effectiveness of the regulatory process

¢ how the role and operation of the BPB relates to other agencies involved in the
building regulatory process and whether there is merit in reconfiguring the
administrative structure to improve the efficiency and effectiveness of building
regulation.

The appointment to conduct this review was made in September 2014. The terms of
reference (Appendix 1) require completion of the report and submission to the
responsible Minister by 31 October 2015. It should be noted that during the undertaking
of this review responsibility for the BPB and the BP Act transferred from the Minister
for Planning to the Minister for Innovation and Better Regulation. As this report covers
the broad area of building regulation which impacts on both Ministers and indeed other
Ministers, this report is submitted to the two Ministers.

Extensive consultation has been undertaken as required by the terms of reference,
including meetings with key stakeholders, public hearings across NSW and meetings
with regional and metropolitan councils. Supporting the public consultation was the
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release in May 2015 of a discussion paper which provided necessary background,
canvassed the issues and identified a range of possible reform options. The consultation
program has been supplemented by the release of two questionnaires, one linked to the
discussion paper which was available for all interested parties to respond to and a
second guestionnaire which was directed to accredited certifiers.

As required by the terms of reference this draft report has been released for public
comment and feedback.
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2 Objectives of the Building Professionals Act

Like several other operationally focused Acts of Parliament, the objectives of the BP
Act are not explicitly stated within the Act'. However the policy objectives of the Act
were clearly stated by the Government at the time of the introduction of the Bill, most
importantly through the Second Reading speech for the Building Professionals Bill

2005.

In summary the policy objectives of the BP Act, as stated in the second reading speech,
appear to be as follows:

1.

o

create a simpler regulatory system (including by establishing a single,
independent government authority to accredit all certifiers in NSW)
establish a uniform and robust accreditation scheme

promote and maintain standards of independence and professionalism in
certification

provide for the BPB to have strong investigative, disciplinary and emergency
powers to protect the safety and property of the public

improve the quality and safety of all building work

promote public confidence in the certification system.

Section 77 of the BP Act gives the BPB several functions to achieve these objectives:

a)
o)
@)
d)
e)
D)

)
n)

the accreditation of persons for the purposes of the Environmental Planning and Assessment
Act 1979 and the regulations under that Act

the promotion and maintenance of standards of building and subdivision certification and
design in New South Wales

the investigation of complaints against accreditation holders

the taking of disciplinary action against accreditation holders

the investigation of certifying authorities, accredited certifier directors and building
professionals

the prosecution of offences against this Act or the regulations, or any offence under the
Environmental Planning and Assessment Act 1979 or the regulations under that Act that
relates to accredited certifiers, certifying authorities or building professionals

the review of the accreditation schemes under this Act

the investigation of matters referred to it by the Minister for advice and report in relation to
accredited certifiers and building professionals and the accreditation of accredited certifiers
and building professionals

the provision of advice to the Minister with respect to any other matter in connection with the
administration of this Act

such other functions as are conferred or imposed on the Board by or under this Act or any
other Act.

' Other Acts that do not contain objectives (but state functions and powers) include Fair Trading
Act 1987, Home Building Act 1989, Skills Board Act 2013 and Safety, Return to Work and Support
Board Act 2012.
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The terms of reference for this review require that an assessment be made of whether
the current policy objectives continue to be valid, which of the policy objectives are no
longer valid, whether the current provisions of the Act are appropriate for securing
those policy objectives and whether new or additional policy objectives should be
pursued or adopted.

However, success in achieving the underlying policy objectives, existing and any new
ones, and assessment of their validity is contingent on factors beyond the BP Act. For
instance, the BP Act deals with the certification profession but improving the quality
and safety of building work also draws in the role and powers of certifiers under the
Environmental Planning and Assessment Act 1979 which regulates what certifiers can
do on land use planning and building approval and compliance matters. Another
important factor is the strong link between the role of the certifier and the roles and
responsibilities of other parties within the construction and land subdivision process, in
particular home builders regulated by NSW Fair Trading.

Notably, the terms of reference state that the review can make recommendations
relating to building regulation generally.
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3 Methodology for the review

3.1 Introduction

The approach followed in this review can be summarised as following a four stage
process:

1. Review: undertaking a review of the relevant NSW legislation and the regulatory
approach and administrative structures in both NSW and other relevant
jurisdictions as well as the relevant reviews undertaken of the building regulation
approach in NSW and other relevant jurisdictions.

2. Obtaining Input: meetings were held with internal and external stakeholders,
industry, the general public and local government councils on how the system is
operating, what is working well and what needs to be improved, how and why.
This was supplemented, as noted earlier, by two questionnaires, one for the
general community and one for certifiers.

3. Evaluation: an assessment was undertaken of the approach to building
regulation and certification in NSW against the benchmark of good regulatory
practice and administrative structures, the approach in other relevant
jurisdictions and the objectives set for the BP Act and building regulation in
general. This required an assessment of how to most effectively address the
identified problems of the current system.

4. Summation: drawing conclusions and making recommendations.

Each of these stages in the overall review is explained in the remainder of this chapter.
3.2 Details on the methodology

Review

All the relevant legislation and regulation relevant to building regulation and
certification have been reviewed, principally:

e the Building Professionals Act 2005 and Regulation 2007

e the Building Professionals Board Accreditation Scheme

e those parts of the Environmental Planning and Assessment Act and related
Regulation dealing with building regulation and control

e State Environmental Planning Policies, including Infrastructure 2007 and Exempt
and Complying Development Codes 2008

¢ Home Building Act 1989 and Regulation 2014

e Swimming Pools Act 1992 and Regulation 2008

e Draft practice guide prepared by the BPB Reference Group

e Draft policy papers prepared by the BPB Local Government Reference Group on
framework for relations between Local Government and Private Certifiers.

In addition, information was obtained on relevant policies and practices that are
undertaken.

All reviews relating to the regulation of the NSW building industry over the period since
2000 were assessed for relevance to this review and any relevant reform proposals
considered. These reviews and their key findings are summarised in Chapter 6.
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As part of the review process information was also obtained on the approach to
building regulation and certification in other Australian jurisdictions and New Zealand.
This was used as part of a benchmarking exercise in stage 3 and is reported in
Chapter 8.

Obtaining additional input

In the second stage information was sought from key government stakeholders and
external stakeholders on how the system was perceived to operate areas where
improvements should occur and views on possible reforms that could address the
concerns. The processes for obtaining as wide an input as possible included the
following:

e meetings were held with the parties charged with the responsibility for the
administration of the building regulation and certification schemes in order to
understand how they are administered, what outcomes are achieved and to
identify ways in which administration could be improved

¢ meetings were held with all identified external stakeholders at which the issues
identified to date were outlined and stakeholders invited to provide their views
on these and any other issues they considered relevant. The list of stakeholder
meetings is set out at Appendix 2

e a discussion paper was publically released which provided relevant background
to the review and set out the identified issues, outlined possible solutions to
those issues and posed questions as to the suitability of the solutions and sought
more general comments. The discussion paper was released on the BPB website
with a questionnaire which could be responded to by mail or online. In addition
to this questionnaire, which was directed at the community in general, a second
guestionnaire was released for council and private certifiers to provide
information on their approach to the role and feedback on relevant issues

e Public Hearings were scheduled in both Sydney and major regional centres
throughout NSW. The meetings were preceded by the release of the discussion
paper and were advertised in the press. In addition to the public hearings, at a
number of regional centres meetings were arranged with various local councils. A
list of the public hearings is provided in Appendix 2

e in addition to the two questionnaires, submissions were invited from the industry,
interested parties and the general community. A list of submissions received is
provided at Appendix 6

e the release of this draft report marks the next step in the process by providing
the opportunity for further comment and input.

For this stage and each subsequent stage issues were divided into a number of
categories in order that like or related matters could be considered together. These
categories are as follows:

1. Governance structure of building regulation and certification
2. Use of e-technology to improve access to information, processing of transactions
and management of systems
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3. Building regulation and certification process, dividing issues into the following
stages of the development process:
—planning and design approval
—certification to allow commencement of building work
—building construction
—completion
—building safety maintenance

In addition specific attention was given to two more general areas that
transcended particular development stages, namely fire safety systems
assessment and subdivision and strata certification.

4. Supply, accreditation, accountability, disciplining and oversight of certifiers
5. Resourcing and funding arrangements for building regulation and certification.

Evaluation

In the third stage of the review, after considering all the input, the identified issues were
assessed against the following considerations:

e the objectives of the BP Act

e the broad objectives and rationale for building regulation and certification

e the practices followed in other jurisdictions assessed in terms of efficiency
effectiveness and appropriateness

e the broad characteristics of best practice regulatory approach and the extent to
which current practice may diverge from best practice

e principles of good administrative structure.

In addition an independent cost benefit analysis has been commissioned that will assess
the benefits likely to accrue from reforms against any costs imposed by those reforms.
The results of that analysis will inform the final report.

Summation

Once the earlier stages had been completed and the information assessed, both the
issues and the reforms were grouped into a number of themes and were prioritised. In
particular priority was given to reforms that would have a broad positive impact on the
effectiveness of the overall building regulation system and building outcomes. It is
important that any reforms are assessed in terms of not only the benefits that they
would generate but also in respect to any costs that may arise. As noted above, work is
underway on a cost benefit assessment of the proposed reforms and the results will be
incorporated in the final report.

Finally, a process for staging the reforms was developed, noting that it is not possible
or indeed desirable to implement the reforms all at once but instead they need to be
staged. A number of the reforms require more detailed consultation to test and refine
the detail.
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Part B. Background

Part B provides a description of the NSW building and construction sector (Chapter 4)
as well as an overview of the approach followed in NSW in the regulation of building
and certification (Chapter 7).

It also identifies and assesses the rationale for building regulation, which is addressed in
Chapter 5, along with the identification of what are generally considered from the
literature to be good practice attributes for the design and operation of regulatory
systems. These attributes or characteristics are drawn in Chapter 10 in Part C to assess
the current building regulation and certification system.

A notable feature of the building sector in NSW is the number of reviews that have
been conducted over the last fifteen years. While the terms of reference direct that the
review takes into account a number of these reviews, it is in fact common sense to
examine all past reviews to draw on the assessments made. This is reported in

Chapter 6.

It is desirable to assess the building regulation system against comparable systems
applying elsewhere. Accordingly, a survey has been undertaken of the operation of
building regulation and certification in each Australian state and territory as well as
New Zealand. In addition, a selective examination was undertaken of the building
regulation system in a range of European countries to assess whether there were
significantly different approaches adopted in other developed economies. This is
reported in Chapter 8.
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4 An overview of the NSW building and construction
sector

4.1 Introduction

The NSW building and construction industry employs broadly 255,000 persons on a full
time equivalent basis which is about 9.9% of the total state labour force. In 2013-14, the
latest year for which this data is available, the building and construction industry
generated over $25 billion in gross value added which accounted for 5.1% of the Gross
State Product. The higher share of the labour force than the share of Gross State
Product reflects the labour intensive nature of the industry.

4.2 Trends

The trend in the level of gross value add, which measures the industry’s contribution to
Gross State Product, is shown in Figure 4.1, both in constant dollar terms and in terms
of growth over the previous year. While in real terms the value of the contribution of
the building and construction industry has risen steadily over the period since 1990, it
has remained broadly constant, at 5%, as a share of Gross State Product. The line
showing the year to year growth rate of value add in real terms demonstrates the quite
cyclical nature of the industry.

Figure 4.1
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There is also data available that measures building approvals, both in number of

approvals and the value of approvals. Unlike gross state product data this measures not
the actual level of expenditure as it occurs but rather the level of building approvals as
they are approved. The benefit of using building approval information is that it provides
a forward indication of the activity level of the industry and also allows for a dissection

of the activity level by types of buildings and by location.

The value of approvals (the sum of development approvals and complying
development approvals) in 2013-14 was $28.7 billion up 17% on the previous year in
value terms it has grown by 11.4% per annum over the period 2009-10 to 2013-14.

Table 4.1 Number and value of approved DAs and CDCs by financial year

%

change
Value Value Value Value Value
Number Number Number Number Number 2013/14
2009/10 2010/1 2011/12 2012/13 2013/14
2009/10 2010/1 2011/12 2012/13 2013/14 compare
$m $m $m $m $m
d
2009/10
Residential -
Alterations 34752 32808 28665 27262 30182 -15.1% 2,209 2,340 2,292 2,442 2,834
and additions
Residential -
Single new 17139 16597 16278 16767 19583 12.5% 4,648 4,968 5,013 5,141 6,054
dwelling
Residential -
New second 151 2159 241 2867 4818 68.6% 443 592 593 659 1,149
occupancy
Residential -
New multi- 922 1002 1089 1535 120 17.7% 1,359 2,220 3,056 4,278 3,804
unit
Residential -
3391 3420 3343 3269 3718 8.8% 1,360 996 1,133 1,518 1,333
Other
Tourist 287 286 274 279 277 -3.6% 202 195 88 182 134
Commercial /
10155 10242 9162 9524 8758 -16.0% 3,171 &753 3,761 3,732 3,486
retail / office
Mixed 476 437 457 565 469 -1.5% 1,057 1,633 2,400 2,574 4,742
Infrastructure 343 286 264 283 299 -14.7% 219 n7z 131 324 194
Industrial 1692 1781 1618 1469 1462 -15.7% 809 1,027 964 1,074 1,413
Community
1959 1037 923 961 808 -142.5% 2,047 919 1,069 757 1,026
facility
Subdivision
3030 3058 2827 2598 2778 -9.1% 208 278 306 620 551
only
Other 7040 6556 6082 6744 7464 5.7% 802 601 730 967 969
Non-standard
195 1478 1087 752 2423 50.7% 103 227 585 219 996
category
Total 83892 81147 74480 74875 84159 0.3% 18,637 19,866 22,121 24,487 28,685

Source: Local Development Performance monitoring data, DPE
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It should be noted that there is evidence of systematic underestimation of the value of
building development reported to councils given that there is a financial incentive for
owners and developers to underestimate the value of building work so as to minimise
the DA fee payable.

The largest component of building approvals is for residential construction which in
2013-14 accounted for 47.4% of the total value of approvals. The other significant
categories of approvals in 2013-14 were commercial/retail/offices which was 12.2% of
the total, mixed developments which was 16.5% and industrial which was 4.9%.

The trend in the share of the total by category is shown in Figures 4.2 (by number), and
4.3 (by value). Residential building applications by number and value are the
predominant form of building approved under development applications and
complying development approvals. There has been significant growth in the value of
residential multi-unit developments over the period.

Figure 4.2
Number of approvals over time by
development category
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Figure 4.3

Approval value over time by development
category

35000

30000

25000

20000

15000

10000

5000 : l ! ﬂ
0 T T T T 1

Approval value $ million

2009/10 2010/11 2011/12 2012/13 2013/14
==¢==Residential Residential New Multi ==ge=Commercial/retail/office
=t Mixed esie= |ndustrial «=@=0ther

Total

Source: Local Development Performance Monitoring data, DPE

Set out in Table 4.2 is the value of approvals split between development approvals and
complying development consents.

Table 4.2 Value of Approvals DA and CDC

(o)
YEAR DA Value $m CDC Value $m % sharecgé versus

2009/10 15657 2979 84:16
2010/11 18040 1827 91: 9
2011/12 19878 2242 90: 10
2012/13 21458 3028 88: 12
2013/14 24259 4427 85:15

Source: Local Development Performance Monitoring data, Department of Planning and Environment

Over the five year period there has been little change in the split between DAs and
CDCs, though there has been growth in the relative size of the CDC component in the
last two years. CDCs increased in value terms in the two years to 2013-14 by 97%. With
the expansion in 2014 in the categories of developments that were classified as
complying developments, it is likely that this trend will continue.

Most of the development occurred in the Sydney Region, accounting for 75% of DAs
and CDCs by value in 2013-14 approvals. Each of the other regions account for between
5% and 7% of the value of building approvals.
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Table 4.3: Number and value of DAs + CDCs by region

REGION 2009/10 2010/M 2011/12 2012/13 2013/14
Number Value Number Value Number Value Number Value Number Value

NSW Total 83,892 $18.6 b 81,147 $19.8 b 74,480 $221b 74,875 $245b 84,159 $28.7 b
Hunter 10,397 $1.7 b 10,058 $1.6 b 9,503 $21b 9,51 $21b 10,167 $1.9 b
Murray / Murrumbidgee 7,266 $0.9 b 6,287 $1b 5,801 $0.8 b 5,665 $0.9 b 6,185 $1.1b
Sydney 42,346 $1.9 b 43,042 $13.4 b 39,815 $15.8 b 40,424 $17.9 b 46,869 $21.5 b
Western 8,114 $1.2 b 6,992 $11b 6,659 $1b 6,852 $1.3 b 6,868 $1.3 b
Southern 7,703 $1.5b 7,495 $1.6 b 6,610 $1.2 b 6,525 $1.2 b 7,298 $1.5 b
North Coast 8,066 $13b 7,273 $1b 6,092 $1b 5,898 $1b 6,772 $1.2 b
Wollongong 3,013 $0.6 b 2,801 $0.6 b 2,360 $0.3 b 2,442 $0.3 b 3,022 $0.5 b
Newcastle 7,612 $0.3 b 7,589 $0.3 b 7,153 $0.6 b 7,244 $0.4 b 7,837 $0.5b

Source: Local Development Performance Monitoring data, DPE

4.3 Building quality and defects

There is much anecdotal evidence cited in the press that would indicate that there is a
significant issue with the level of building defects. The use of the term building defects
is used to refer to buildings and their elements not functioning to plan or specification
rather than simply referring to poor workmanship. However, a significant amount of the
data on building defects is self- reported, being complaints based data and hence it is
not possible to extrapolate from that to broader conclusions about the state of the
building stock. This section reviews what evidence is available on defects, which
includes both complaint data and a number of surveys that have been undertaken.

In NSW, Fair Trading records complaint data to capture information both on the level of
complaints and what concerns generate the complaints. It needs to be noted that the
data is self-reported and does not reflect any investigation and assessment by Fair
Trading. Further, the data only relates to residential housing given that is the only
sector subject to consumer protection. Nevertheless it gives an indication about the
nature of concerns by consumers about recent home building work. For the latest
period, 2014-15, there were 1829 house construction complaints lodged.

The great bulk of home building complaints, some 66% in 2014-15, concern the builder
and the balance of the complaints is relatively evenly spread over a number of
professions and trades. This is not surprising given that the builder undertakes the role
of principal contractor and coordinates the overall project.
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Figure 4.4: Home Building Complaints By Industry

| Industry 2013-14 2014-15
BUILDER 62.20%| 66.09%
ELECTRICAL 6.14% 3.98%
CONCRETING 3.76% 3.87%
PLUMBING 2.82% 1.73%
BATHROOM, KITCHEN, LAUNDRY RENOVATIONS 3.00% 2.72%
POOL/SPA/SAUNA 2.42% 4.29%
STRUCTURAL LANDSCAPING 1.57% 2.35%
CARPENTRY & JOINERY 1.79% 2.20%
WALL / FLOOR TILING 1.57% 1.94%
ALL OTHER INDUSTRIES 14.73% 10.83%

2014-15 Financial Year

M BUILDER
M ELECTRICAL
M CONCRETING

M PLUMBING

M BATHROOM, KITCHEN, LAUNDRY
RENOVATIONS

M POOL/SPA/SAUNA

M STRUCTURAL LANDSCAPING

CARPENTRY & JOINERY

M WALL / FLOOR TILING

M ALL OTHER INDUSTRIES

© State of New South Wales through NSW Fair Trading 2015

Source: Residential buildings defects data (NSW Fair Trading, Department of Finance, Services and
Innovation)

In terms of the nature of the defect, about 30% relate to the quality of the finish and a
further 13% to other non-structural matters. Water penetration is another significant
problem area accounting for 11% of defects.
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Figure 4.5: Home Building Complaints By Defect

Defect 2013-14 \ 2014-15

UNSATISFACTORY FINISH 29.24% 30.25%
NON STRUCTURAL DEFECT 13.21% 13.03%
EXTERNAL WATER PENETRATION 9.00% 10.68%
FAULTY FIXTURE/APPLIANCE INSTALLATION 7.70% 4.87%
NON COMPLETION 7.43% 6.28%
CONTRACTUAL DISPUTE ONLY 6.72% 7.17%

OTHER NON-STRUCTURAL DEFECT 6.31% 5.55%
FLOORS 2.96% 2.67%
NON-COMPLY WITH PLANS / SPECIFICATIONS 2.15% 2.93%
LEAKING SHOWER 2.42% 2.35%
BEEE(%ER/_FIOMI\(I)ISTURE BARRIER CAUSING WATER 2 55% 0.68%
ALL OTHER DEFECTS 11.89% 13.55%

2014-2015 year to date

CEFECTIVE
DISTURE BARRIER
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LE AKIMNG SHOWER PEMETRATION
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PLANS /
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CONTRACTUAL DISPUTE
__O_lhf:___.———'_'—_—_'
NONCOMPLETION
FAULTY

FIXTURE/APPLIANCE
INSTALLATION

MOMN STRUCTURAL DEFECT

EXTERNAL WATER
PEMETRATION

© State of New South Wales through NSW Fair Trading 2015

Source: Residential buildings defects data (NSW Fair Trading, DPE
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The major cause of complaints is, not surprisingly, workmanship which in 2014-15
accounted for 65 % of complaints with defects in materials accounting for 9% and
design faults accounting for 6% of complaints.

Figure 4.6: Home Building Complaints By Cause

Cause 2013-14 | 2014-15
W ORKMANSHIP 63.8% 65.1%
CONTRACTUAL/NOT FINISHED 14.1% 14.2%
MATERIALS 10.8% 8.6%
DESIGN FAULT 6.4% 6.0%
CHANGED ENVIRONMENTAL CONDITIONS 4.6% 6.0%
LEGISLATIVE/STANDARD CHANGE 0.2% 0.2%

2014-15 Financial Year

B WORKMANSHIP
M CONTRACTUAL/NOT FINISHED
M MATERIALS

M DESIGN FAULT

M CHANGED ENVIRONMENTAL
CONDITIONS

M LEGISLATIVE/STANDARD CHANGE

© State of New South Wales through NSW Fair Trading 2015

Source: Residential buildings defects data (NSW Fair Trading, DPE
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A broader based survey is the Australian Consumer Survey 2011, undertaken in June
2011 on behalf of all Australian Governments?. The survey was based on a sample of
5315 consumers selected at random and stratified to reflect the broad population. The
survey identified that nationally 28% of consumers who had purchased in the
building/renovation sector in the last two years (2980 persons from the survey) had
experienced problems, with 63% relating to poor workmanship. The incidence of
problems in NSW was slightly higher than the national average at 30%. This is broadly
consistent with the complaints data from Fair Trading but in this case it is derived from
a sample and hence does not suffer the self- selection bias of complaints based data.

City Futures Research Centre at the University of NSW undertook a survey of strata
owners, managers and peak bodies with the results published in May 2012%.The survey
focussed on strata title properties and covered governance and the concerns of strata
owners. The reason for the focus on strata title was the growing importance of strata
living which at the time of the report accommodated more than three million people
nationally, with the most located in NSW. Involved in the survey were 1550 individuals,
including 1020 strata owners, 413 executive committee members, 106 strata
management agents and 11 peak body representatives. The survey was sent to a
randomly selected 10,000 strata owners across NSW. The responding 1020 were
compared with owner occupiers as per the ABS census and were shown to have
broadly similar demographic characteristics. Building defects were identified as a major
concern by strata occupiers, with 72% of all respondents and 85% of respondents in
buildings built since 2000 indicating that they had identified two or more building
defects. For owners of schemes built since 2000 that had defects, 75% said there were
still defects that had not been fixed. Most common of the defects were internal water
leaks, cracking to internal and external structures and external water penetration. This
survey, while based on a sample of the population of strata owners, is subject to a
degree of self-selection bias.

Most recently Queensland’s Griffith University has undertaken a national survey of
strata-titled property. The owners identified poor building quality and construction
problems as the top concern of owners while it was ranked in the top five problems by
resident building managers. The details of the survey will be released in September
2015.

2 Australian Consumer Survey,2011, June 2011, the Australian Government
® City Futures Research Centre, UNSW, Governing the Compact City: The role and effectiveness
of strata management, Final Report, May 2012
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4.4 Conclusions

The NSW building industry is a significant generator of economic activity and a major
employer, both in the metropolitan areas and regionally. The residential sector, both
single and multi-unit, is the largest sector in the industry, with the most significant trend
in recent years being the growth in multi-unit construction.

Data on building defects is not systematically collected and where collected, either in
the form of complaints or from surveys, tends to focus on residential buildings. This
reflects the view that the commercial sector is qualitatively different from the
residential sector in that it reflects contractual arrangements between experienced and
expert owner/developers and commercial, large scale builders. The data that is
available in respect to defects in the residential sector indicates a significant incidence
of defects, reflecting workmanship and the role of the builder.
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5 Rationale for building regulation and characteristics of
best practice regulation

5.1 Introduction

This chapter is concerned with identifying the rationale for government regulation in
the building industry and the form such regulation should take. The key questions to be
addressed are as follows:

e |s there a rationale for government regulation of the building industry?

e If there is a rationale for government regulation, what form should it take?

¢ What are the broad characteristics of best practice regulation?

e To what extent is building regulation in NSW “fit for purpose” and conform to
principles of best regulatory practice?

The first three questions are addressed in this chapter and the fourth question is part of
the assessment reported in Chapter 10.

5.2 Rationale for regulation of the building industry

In market economies there is a general presumption that the most efficient and
effective way to deliver goods and services that are private in nature and do not have
the characteristics of public goods* is through the operation of the market mechanism.
Governments have a role in intervening where a market mechanism will not be fully
effective owing to some level of market failure or due to broader social and
environmental considerations that are not captured in the market.

In its review of building regulation, focussing on the work of the Australian Building
Codes Board (ABCB) and its work with the National Construction Code (NCC), the
Productivity Commission identified a number of characteristics of the building industry
which could justify a level of government intervention in the form of regulation, though
within the context of a competitive, market based industry. These characteristics relate
to the complexity of the building process and the long timeframe over which buildings
provide services. The key factors which could justify some level of regulation are set
out below.

1. Complex and asymmetric information in the building industry

Buildings are complex, diverse, require major investments and provide long term
services. In certain sectors of the building industry, typically the residential sector,
the consumer or owner does not have extensive knowledge of the industry, building
standards and techniques or the quality of the builders. Further, the consumer
infrequently participates in the industry but when the consumer does it is usually a
major expenditure item relative to net worth. Within the strata title multi-unit

4 By public good is meant a good that is both non-excludable and non rivalrous, that is an
individual cannot be effectively excluded from the use or benefit of the good and the use by an
individual does not reduce the availability to others. Classic public goods are defence, national
security, flood control and street lighting.
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residential sub sector, the ultimate owners of the development are not present at
the time of the planning, commissioning and construction stages. Instead the
developer, who may also be the builder, is the owner at these stages. There is no
reason why there would be complete alignment between the interests of the
builder/developer and that of the ultimate owner of the units.

For individual residential consumers it is a major investment, perhaps the largest
investment they will make in their life. The relative infrequency of making a decision
to commission a new residential building or acquire a new residential unit and the
complexity of the planning and building processes act as significant barriers to
effective decision making and control by the residential consumer. This is even the
case where a consumer, wisely, commissions an adviser such as an architect to
oversight the project. However, most consumers do not avail themselves of this
assistance.

Aspects of buildings which can be subject to significant information gaps include
the following:

e quality and use of materials

e structural soundness and safety

o effectiveness of fire protection

e ability to withstand storms and high winds

e thermal and water proof standard

e safety of electrical systems and energy efficiency
e trade-off between capital cost and maintenance.

There are different segments of the building industry such as the commercial, retail
and industrial sectors where the consumer/owner/developer may have extensive
knowledge and experience and is a fully informed, expert consumer. In such cases
there is reasonable balance in the level of knowledge, and experience between the
two sides of the transaction. In such sectors there is less of a case for market
intervention to protect the consumer but nevertheless there is still a case for
regulation based on other considerations such as safety.

There are market based mechanisms for seeking to address information asymmetry
such as contracting experts or undertaking research of a builder’s track record and
professional standing or using insurance to cover the financial consequences of risk.
However, the reality is that consumers, and in particular residential sector
consumers, do not generally avail themselves of such protections or are not aware
of how to access and effectively use such protections. Where insurance is used as a
mechanism to ensure appropriate building standards are met, such as in France,
there is still regulatory intervention in the form of both establishing the building
standards and also mandating the requirement for building insurance and what the
insurance is to cover.

The special circumstances of building and in particular of the residential sector are
the reason that in NSW and many other jurisdictions there is legislation in place with
the objective of assisting and protecting consumers in the residential building
sector.
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2. Spill-over or external impacts

Spill-over impacts, which are often called externalities, can be either positive or
negative and relate to benefits (a positive spill-over or externality) or costs (a
negative spill-over or externality) that accrue to people without either paying for it
(a positive spill-over) or being compensated for the cost (a negative spill-over).

The erection of high quality buildings in an area has a positive spill-over effect on
property values of buildings in reasonable proximity. The opposite effect is true in
the case of the erection of poor quality buildings. The Productivity Commission
identified as another positive spill-over building research which, with full reliance on
the market, would tend to be underinvested in as the full benefits cannot be
captured by an individual investor in research. This is because the investor in
research could find it difficult to prevent others in the industry from copying the
new approach or technique. This can lead to under investment in research. This
tendency is compounded by the characteristic of the industry having a large number
of small to medium builders operating in a competitive market who do not have the
scale to justify undertaking research. This can result in government funding
investment in research which is made available generally to the industry. The
operation of the ABCB is an example of this through ABCB funding research and
embodying the results in the NCC, which is freely available to the industry.

Negative spill-over effects include unsafe and poor quality buildings which can be a
danger to users, be they residents or workers or pedestrians. A classic example of a
negative spill-over is a building having a defective fire protection system which,
potentially, can mean that a fire is not contained, impacting on those in the building,
spreading to adjoining buildings and impacting on the nearby community. Another
classic case of a negative spill-over or externality is the use of unsafe materials such
as asbestos or flammable material.

3. Environmental and social policy concerns

The third factor that could justify regulatory action is government environmental
and social policy. Examples include requiring suitable access for the disabled,
providing accommodation for those on low incomes and establishing environmental
and sustainability requirements for buildings, including energy and water efficiency.
These factors need not justify regulation as the form of government intervention
though that is typically the approach used in regard to access requirements. In
regard to accommodation for low income persons, this can be achieved through
income and rental assistance though it has also been achieved in Sydney with the
affordable housing initiative which provides regulatory incentives for the provision
of affordable housing.

In recent years, at least in developed economies, there has been a noticeable trend
towards sustainable and environmentally friendly building requirements. This is a
major trend in European building regulations and standards, which is being driven
both at the centre, by EU, as well as by individual countries.

Establishing a case for regulation is only the first step. It is then necessary to
determine whether it is the most effective intervention mechanism to address the
identified problem and then whether the net benefits of regulation are positive.
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If regulation is assessed as the most appropriate form of intervention and it
generates a positive net economic benefit, it is still necessary that it be designed in
an economically efficient manner and possibly rely on market based incentives.

5.3 Appropriate forms of building regulation

Given the identified rationale for government regulation in Section 5.2, the question is
what form of regulation would be justified by such factors? The answer is that
regulation that is cost effective and economically efficient and proportionate to the
issue being addressed would be justified to achieve the following:

e establish minimum acceptable building standards and standards for critical
elements in a building

e establish requirements for building materials

¢ license building professionals to ensure that they have an appropriate level of
skill and experience for the role undertaken

e establish a suitable mechanism to ensure buildings meet the minimum required
building standard

e provide education and advice to consumers about the purchase of buildings

e establish standard building contracts with suitable disclosures and consumer
protection

e provide some level of consumer protection at least for housing purchases and
construction to resolve disputes in an efficient manner.

The first four activities above regulate the form that the building activity takes while the
last three activities concern regulation of the contractual relations between the
consumer and the service provider.

While there has not been general assessment of the costs and benefits of all forms of
building regulation in Australia, a cost benefit analysis was undertaken by International
Economics Consulting of the national building standards. That study concluded that
national building standards generated a net economic benefit of $1.1 billion per annum.

5.4 Characteristics of best practice regulation

There are numerous guides to best practice regulation, including the following:

e Council of Australian Governments, Best Practice Regulation: A function for
Ministerial Councils and National Standard Setting Bodies, October 2007

e OECD Recommendations of the Council on Regulatory Policy and Governance,
2012

e OECD Best Practice Principles for Improving Regulatory Enforcement and
Inspection, August 2013

e Guide to Better Regulation, NSW Department of Premier and Cabinet, November
2009

e New Zealand Treasury, Best Practice Regulation: Principles and Assessment,
February 2015

e |PART, Reforming licensing in NSW, Regulatory Review Issues Paper, October
2012.

These various guides and others have been drawn on to produce a set of regulatory
best practice principles which are set out in Table 5.1. These have been set at a
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relatively high level. While regard has been had to all the above documents, particular
attention has been given to the New Zealand Treasury and IPART documents. The New
Zealand Treasury set of principles has been used to assess all New Zealand regulatory
schemes and hence has been tested on a wide range of regulatory schemes. The IPART
report is one of two IPART documents to which the terms of reference explicitly refers
to consider the implications of the report for the review. The IPART report of reforming
licensing includes a draft framework prepared by PWC to assess licensing
arrangements. This has been drawn upon in developing the best practice principles set
out in Table 5.1.

The principles have been divided into two parts: part one sets out what are termed
prior principles, which are the requirements or preconditions for establishing the case
for regulation while part two is design principles, setting out the broad features or
characteristics which regulatory systems should follow.

Table 5.1: Best Practice Regulatory Principles

Attribute Principle Desired Characteristics

Part 1: Prior Principles

Scoping A case for action should be Define and assess the problem
established and all feasible
options assessed, including
all non-regulatory options

Identify and assess all feasible options to
address the problem

Net benefit The approach that generates | The assessment of net benefits is fully
maximisation greatest net benefit for the transparent and accountable
community should be
selected
Consultation Full and effective All relevant stakeholders are identified

consultation with all affected | and the input obtained and assessed
stakeholders during the
regulatory design stage and
thereafter throughout the
regulatory cycle

Feedback is provided to stakeholders
and the opportunity provided to
comment on the draft approach

Part 2: Design Principles

Market Every effort should be made | The impact of the regulatory regime on
compatible to utilise market mechanisms | the economy and markets is assessed
and incentives and to avoid and every effort taken to minimise
distorting the economy and adverse economic impacts

markets
Proportional The scope and burden of Risk based, cost benefit framework is
regulatory rules and their utilised for rule making and enforcement

enforcement should be
proportional to the benefits
that are expected to be

generated
Flexible and The regulated entities have Regulatory approach is performance
adaptable the scope to adopt least based and is administered in a

cost and innovative responsive and flexible manner

approaches to meeting their
regulatory obligations and

the regulatory system has
the capacity to evolve and Feedback systems are in place to assess

Non regulatory approaches such as self-
regulation are used wherever possible
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Attribute Principle Desired Characteristics
refine its approach over time | how the system is operating
The system is fully up to date with
technological and market change and
societal expectations
Certain and Regulatory entities have Clear and available information and
predicable certainty and clarity about advice for regulated parties
theldr.ofllk??;uons;nd there is Clear and transparent decision making
pre !cta i Yatnh i ¢ criteria with certainty and consistency of
consistency in the action o process and outcomes
the regulator
Transparent, The development and All regulated entities and stakeholders

accountable and
evidence based

implementation of
regulatory rules and
enforcement should be
evidence based and fully
transparent

have full information on the regulatory
system

Regulators justify decisions and are
subject to public scrutiny

assessed against the
objectives set for the system
and based on measurable
outcomes

Capable The regulator must have the | The capacity of the system against

regulators right resources, skills and demands on it is regularly assessed and
systems to operate an resources are adjusted accordingly
efﬁuler;t and effect|r\:e Skills and knowledge of the regulator and
regulatory approac its agents is upgraded on an ongoing

basis
Outcomes The performance of the Regular reporting of outcomes and
focussed regulatory system should be | against objectives

Source: IPART, Reforming Licensing in NSW, Regulatory Review Issues Paper, October 2012

5.5 Conclusions

There is a solid case for undertaking an appropriate level of regulation in the building
sector, directed at addressing in an efficient and effective manner the areas of
externalities or spill-over costs and benefits identified in this chapter that characterise
the building and construction sector. A set of prior and design principles has been
identified against which to assess the regulatory approach applied in NSW to the

building sector. This is addressed in Chapter 10.
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6 Recent relevant reviews

6.1 Introduction

The terms of reference require a review of reports relating to building regulation reform
or certification of building work produced since the BP Act was assented to. In addition
there is an explicit requirement in the terms of reference to consider the following
reports:

e the 2002 report by the Joint Select Committee on the Quality of Buildings

e Building Certification and Regulation-Serving a New Planning System for NSW,
George Maltabarow

e |PART draft report, Local government compliance and enforcement, October
2013

e |PART Issues Paper, Reforming licensing in NSW, October 2013

e Draft Home Building Regulation 2015 and associated Regulatory Impact
Statement

Set out below is a summary of all relevant reviews that have been undertaken over the
last fifteen years, arranged in chronological order from earliest to latest.

6.2 Joint Select Committee on the Quality of Buildings: Report
Upon the Quality of Buildings: 2002 (the “Campbell Report”)

Review scope

The review was focussed on the NSW home building industry and its regulatory
framework to assess the capacity to deliver a quality product.

The remit of the Inquiry was to investigate:

e whether the system ensured “consumers are guaranteed that their new homes
are safe, properly certified and built to satisfactory standards”

e the certification process created under the EP&A Act, including whether it
needed tightening; monitoring of the qualifications, experience and conduct of
certifiers; and whether regulatory powers over certification processes were
sufficient to deal with non-compliant buildings

e the adequacy of disciplinary procedures available in the certification process

e the adequacy of current minimum building standards, particularly in regard to
waterproofing, thermal and noise insulation

e the extent to which issues such as inappropriate building standards and issues
with the certification system put pressure on the home warranty insurance
scheme

e the builders' licensing scheme established under the Home Building Act 1989,
including qualifications, experience and conduct required for the licensing of
residential builders and adequacy of checks and balances in the builders’
licensing schemed

e the role of the Department of Fair Trading and the Consumer, Trader and
Tenancy Tribunal in dispute resolution under the Act.
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Findings and recommendations

The Inquiry concluded that the building regulatory system in NSW was complex, poorly
coordinated, poorly understood and lacking in professional rigor.

The Inquiry recommended a “package of improvements directed at consolidating
building regulatory functions; increasing the accountability of industry participants;
improving industry education and consumer awareness; improving the planning and
certification process; and making the system more proactive in preventing problems
and dispute systems more effective and timely”.

The more significant and relevant of the recommendations were as follows:

a Home Building Commission be established to oversight home building
regulation in NSW, separate from Fair Trading and incorporate builder and other
practitioner licensing, discipline and auditing, including for certifiers; handling
consumer complaints and disputes; policy advice and development; and ensuring
the maintenance of high level of practitioner skills and qualifications

a formal information exchange protocol be developed between local councils
and Fair Trading; and between Planning, Fair Trading and the Consumer, Trader
and Tenancy Tribunal with respect to building professionals

a Guide to choosing a PCA be developed and be a mandatory attachment to all
Council DA forms and a guide to strata purchases be developed and be a
mandatory attachment to the sale of strata unit contracts

establishment of a standard home building contract

the PCA be appointed by the property owner rather than the builder and when
the property owner is a developer, the appointment and activities of the PCA wiill
be monitored through a ‘close relationships’ auditing system undertaken by the
Commission

mandatory critical stage inspections be required to be undertaken by the PCA
which should include at a minimum the following: prior to placing a footing; on
completion of the framework; prior to placing a reinforced concrete structure; on
completion of waterproofing; and on completion of building work

there be on-site display of builder and PCA contact details and the PCA be
required to notify adjoining and affected property owners in writing of their
appointment, contact details, role and complaint procedures

Occupation Certificates include the requirement that the building be consistent
with the development consent and the Construction Certificate.

The review had a relatively limited scope of review as it was focused on the home
building sector and it recommended a future broader review to encompass the full
building industry.
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6.3 NSW Home Warranty Insurance Inquiry (the “Grellman” report)
final report 30 September 2003

Review scope

The background to the review was that the home warranty insurance scheme, which it
was compulsory for builders, owner-builders and developers to take out cover under,
was under pressure with the private insurers threatening to exit from the scheme as
insurers.

There was a joint announcement in March 2002 by the NSW and Victorian
Governments of changes to the scheme made in response to the concerns expressed
by insurers about the future viability of the scheme. The changes that were put into
effect in NSW were as follows:

e Monetary threshold for work requiring cover raised from $5000 to $12000

e 6 year cover for structural defects and 2 years for minor defects, replacing the
previous 7 year limit

e Cap on claims for uncompleted work

e Payout on the policy only to be a last resort once action against the
builder/developer exhausted

The inquiry was given the remit to examine the following matters:

e the effectiveness of the legislative framework governance home warranty
insurance in NSW

e the potential for additional entry of insures into the scheme

e other options for the scheme, including having the government as insurer or
underwriter and identify the preferred model

Findings and recommendations

The report recommended the continuation of a private insurance model but with
revised governance and regulatory arrangements. The recommendations were as
follows:

e introduce a revised scheme board and advisory council

e introduce a system to regulate insurers with guidelines for premium
determination and claims handling

e create an industry deed setting out, amongst other things, the basis for
underwriting and participation by insurers

e creating an independent licensing function within Fair Trading for insurers with a
strengthened licensing process and enforcement of licensing conditions

e excluding high rise residential developments from the scheme but with
mandatory certification for the construction of high-rise projects by approved
certifiers.
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6.4 Productivity Commission Research Report, Reform of Building
Regulation, November 2004

The report seeks to assess the contribution that reform of building regulation has made
and could further make to the productivity of the building and construction industry
and in particular the contribution of the ABCB.

It found that the reforms undertaken by ABCB under the intergovernmental agreement
have delivered greater certainty and efficiency to the building industry as well as
benefits to the broader community. The biggest impact was assessed to have been
through encouraging skill acquisition, reducing costs and encouraging enabling
innovation.

A number of concerns were identified, including:

e too much focus on the deemed to satisfy provisions of the BCA and not enough
articulation of the performance based requirements

e tendency for local government and jurisdictions to develop their own standards
rather than working on refining and developing the national standard.

The report set out a number of recommendations with the more significant ones being:

e the objectives of the ABCB should be revised to remove conflict, overlap and
imprecision

e enhance efforts to make performance based requirements in the BCA more
effective, including creating measurable criteria

e ensuring that deemed to satisfy provisions in the BCA offer an equivalent level of
building performance to that required by the performance requirements

e documentation of those building maintenance requirements that are to occur
over the life of a building and making certain they are readily available for
owners and occupiers

e ABCB should assess the feasibility of referencing more than one standard in the
code as deemed to satisfy where multiple standards satisfy the performance
requirement

e enhance access by building practitioners to the BCA

e make clear all mandatory building requirements and ensure that all are included
in the BCA

e determine whether the BCA should contain property protection measures with
respect to fire and, if so, resolving differences in the levels set across jurisdictions

e seek to reduce the extent of inappropriate erosion of national consistency of
building regulations by local government through their planning approval
processes

e ABCB to provide a forum for jurisdictions to work on reaching agreement on the
best way for enforcing maintenance requirements

e ABCB to develop a best practice model for compliance and enforcement of the
BCA

o the Australian Government to review the issue of access to standards referenced
in legislation and regulation.
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6.5 Fire Protection Systems Working Party Report: October 2010

Review scope

The NSW Government’s Fire Protection Systems Working Party (FPSWP) was
established in 2006 to investigate concerns raised by industry with the Government
regarding fire protection systems, and later, regarding fire safety Alternative Solutions
under the Building Code of Australia (BCA). The FPSWP was chaired by NSW Fair
Trading.

The investigations involved release of a stakeholder consultation report during 2008
and subsequent consideration of submissions from industry and other interested
groups. A final FPSWP report was issued in October 2010.

Findings and recommendations

The FPSWP advised in its Final Report that “as a result of its investigations and
consultation it is of the view that there is evidence of potential issues with the current
controls and current industry practice relating to the design, approval, installation,
certification and maintenance of fire protection systems, and fire safety Alternative
Solutions which warrant further investigation”. The issues identified were described as
including:

e quality/adequacy of some fire protection system designs

e some non-complying fire protection installations and the non-detection of same
as part of the certification process

e some fire protection systems not being properly maintained

e design, approval, implementation and maintenance of Alternative Solutions
involving fire safety matters

e adequacy of communication of fire protection system and important Alternative
Solution information to end users (i.e. the fire authorities, maintenance
contractors, owners and occupiers, current and prospective)

e some fire safety practitioners with insufficient up to date technical knowledge
with respect to fire safety systems, and insufficient understanding of the
legislative framework which regulates buildings in NSW.

These issues cover a broad range of matters relevant to not only assuring what is built
is fire safe, but also remains fire safe after commencement of occupation/use.

The Final Report included comment on contributing factors and actions planned or
underway at that point in time. It also included a total of twenty recommendations.
Three related specifically to NSW Fair Trading, two to industry education and two to
industry national competencies and training. Addressing the remaining thirteen
recommendations required action under the planning system since this system plays a
major role in the regulation of building fire safety in NSW.
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In summary, the remaining recommendations included:

e areview of the processes for the approval of fire protection system designs and
the checking of system installations

e areview of the role of the NSW Fire Brigades (now FRNSW) in the approval of
fire protection system designs, checking system installations and auditing system
maintenance

e areview of what constitutes “building work” under the EP&A Act - to ensure that
installation/modification of required fire protection systems meet standards;

e clarification of the extent of independence required of those certifying fire
protection system designs and system installations

e examination of the need to introduce additional critical stage inspections;

e the Department of Planning to complete its scoping exercise and commence its
review of the legislation relating to the ‘maintenance of essential fire safety
measures’

e steps to be taken to improve the communication of building fire protection
system information to end users (designers, installers, authorities, maintenance
contractors, owners/occupiers, prospective owners/occupiers) including
information regarding the extent, capability, basis of design and maintenance of
these systems

e the Department of Planning to continue with and complete its review of whether
any improvements are required to the NSW Planning System to ensure the
adequacy and ongoing integrity of alternative solutions under the BCA.

The majority of the above recommendations did not offer specific solutions to the
problems identified but were rather dependent on further work.

NSW Fair Trading handed lead responsibility for addressing the recommendations in
the FPSWP Final Report to the Department of Planning and Environment in 2010. The
Department subsequently undertook work on formulating specific solutions to the
issues identified and these were to be the subject of stakeholder consultation by the
Department, but as a result of the planning reforms this work was integrated into
Chapter 8 of the Planning White Paper.

6.6 Building Professionals Board, Better Buildings Model: 2012

Remit and scope

During 2012 the BPB undertook in-depth industry consultation on potential
improvements to the building certification and accreditation system.

Meetings were held with stakeholder organizations and statewide consultations
conducted to provide an opportunity for comments to be raised on the major issues
affecting building regulation and certification.

The consultation explored the potential to develop an expanded certification system
for NSW, along with the potential to develop an integrated agency to oversee the
operation of the system. Background papers and accompanying surveys for
stakeholders were prepared on a number of proposed changes to the EP&A Regulation.
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Findings and recommendations

The industry consultation indicated that stakeholder organizations were positive about
the findings from the consultation sessions, including the proposal to develop a model
for an expanded certification system. In addition, stakeholders were, in principle,
supportive of the idea of establishing an integrated agency for building regulation in
NSW.

Following the consultation, the BPB developed a draft model for expanding the
building certification and accreditation systems.

Key features of the proposed Better Buildings Model include:

e improving the design, approval and certification of critical building elements,
including fire safety and waterproofing

e introducing a broader range of qualified persons who can be accredited by the
BPB to provide specific certification services

e introducing standardised reports and checklists to improve consistency between
development applications (DAs), construction certificates (CCs) and the final
development

e improving the critical stage inspection process

e adding rigour to installation certificates

e ensuring better compliance with BASIX, the Codes State Environmental Planning
Policy (SEPP) and the Commonwealth’s Premises Standards

e Dbetter linking plans and designs for structural, hydraulic, geotechnical and
stormwater engineering with built outcomes

e bringing greater impartiality to the certification of buildings.

The development of the model was eventually subsumed as part of the Planning
Review work on building certification and informed the content of Chapter 8 of the
2013 Planning Review Planning White Paper.

6.7 NSW Building Regulation Working Party Report: January 2012

Review scope

The NSW Building Regulation Working Party was a cross-agency group established in
April 2012 at the invitation of the then Minister for Planning and Infrastructure to review
issues associated with the current regulatory, policy, systems and departmental
responsibilities for building regulation in NSW. The Working Party was ultimately tasked
with providing recommendations to the NSW Government by the end of 2012 on
possible actions to improve the efficiency and effectiveness of building regulation.

Findings and recommendations

The work undertaken by the group included:

e commissioning an issues paper on matters relating to building regulation and
consulting a range of stakeholders in developing the paper

e identifying a number of case studies to highlight the issues involved and how
they were resolved, and conducting a workshop with stakeholders to discuss the
case studies
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e preparing a diagram to depict the stages in building regulation and existing
corresponding requirements

e identifying a number of options for the Government to consider in relation to
improving the coordination of building regulation across NSW.

The Final Report of the Working Party identified the following options for consideration
by the Government:

e do nothing

e establish a Building Commission or other integrated agency

e agencies to work together cooperatively

e reinvigorate the Building Industry Coordination Committee or a similar
committee

e establish a mechanism to which consumers can refer when problems arise

e establish a building adjudicator

e increased jurisdiction of the Consumer, Trader and Tenancy Tribunal

e introduce a retention fund for certain buildings to cover the cost of rectifying
defects(which are not subject to home warranty insurance)

e establish an independent review into building regulation in NSW, as
foreshadowed in the A New Planning System for NSW - Green Paper.

6.8 Collins Report: Final Report of the Independent Inquiry into
Construction Industry Insolvency: November 2012

Review scope

In August 2012 the Government established an inquiry into insolvency in the building
and construction industry, headed by Bruce Collins QC. The main terms of reference
were as follows:

e assess the extent and cause of insolvency in the construction industry

e consider payment practices affecting subcontractors, as well as existing
protections for subcontractors and the impacts of insolvency on subcontractors

e consider legislative or other policy responses that can be taken to minimise the
incidence and impact of insolvency in the building industry.

The Inquiry was established to help safeguard the interests of subcontractors in the
construction industry. The Inquiry looked into how initiatives such as insurance
schemes, trust arrangements, compulsory contract provisions or other mechanisms
could help safeguard the interests of subcontractors.

Findings and recommendations

While the Report contains forty three recommendations, there were four significant
reforms proposed:

e subject to a cost/benefit analysis, the creation of a single statutory authority
known as NSW Building and Construction Commission, absorbing the roles, in
part or whole, of up tol0existing agencies

e the creation of a licencing system for all commercial builders and construction
contractors, which would then limit participation in industry to only those
projects with a value for which they have demonstrated financial backing and
licensed accreditation
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e the requirement for statutory construction trusts to be established on all private
and public sector construction projects valued over $1 million, with laws
governing the payment of all subcontractors prior to the head contractor
accessing the trust

e a bolstered security of payments scheme.

6.9 Planning White Paper: April 2013

Review scope

The NSW government commenced a comprehensive review of the NSW planning
system in July 2011 with the intention to create a new planning system that is more
strategic and streamlined and promotes sustainable economic growth. The process
started with an Independent Review undertaken by the Hon Tim Moore and the Hon
Ron Dyer. This was followed by the Government’s release of a Green Paper in July 2012
and the Planning White Paper on 16 April 2013, along with two draft Exposure Bills.

Findings and recommendations

The Planning White Paper outlined how it was intended to transform the planning
system. It also outlined proposed changes to building regulation and certification
intended to provide a more robust, consistent and transparent building regulation
system - and some changes to improve subdivision certification. The latter reforms
were described in general terms in Chapter 8 of the Planning White Paper.

The Planning White Paper and Exposure Bills were open for comment over alOweek
period until 28 June 2013. Consultation feedback indicated that overall, there was
support for many of the key directions of the proposed new planning system however a
number of issues and concerns were also raised. In relation to the Chapter 8 proposals
the feedback indicated general support for a better building regulation system and
improvements to certification. However, a number of submissions sought further detail
on the reform proposals.

The Planning Bill 2013 and the Planning Administration Bill were introduced into NSW
Parliament in October 2013 but failed to proceed past the upper house.

The proposals described in Chapter 8 of the Planning White Paper were based on
previous work undertaken in relation to formulating solutions to issues identified and
confirmed by the NSW Government